November 23, 2020

Delivered By Email: information@fcnb.ca

Secretary

Financial and Consumer Services Commission
of New Brunswick

85 Charlotte Street, Suite 300

Saint John, N.B. E2L 2J2

Dear Sirs and Mesdames:
RE: FCNB Consultation on Unclaimed Property

The Investment Funds Institute of Canada (IFIC) appreciates the opportunity to comment on the Financial
and Consumer Services Commission of New Brunswick (FCNB) consultation on RULE UP-001 Unclaimed
Property — General (“General Rules”) and RULE UP-002 Unclaimed Property Fees (“Fee Rules”). IFIC is
the voice of Canada’s investment funds industry. IFIC brings together 150 organizations, including fund
managers, distributors and industry service organizations, to foster a strong, stable investment sector where
investors can realize their financial goals. IFIC operates on a governance framework that gathers member
input through working committees. The recommendations of the working committees are submitted to the
IFIC Board or board-level committees for direction and approval. This process results in a submission that
reflects the input and direction of a broad range of IFIC members.

The IFIC commends the government of New Brunswick for adopting legislation and rules on unclaimed
property. This will facilitate owners or beneficiaries to find forgotten or unknown property that would have
otherwise been difficult or impossible to claim.

In this letter, we provide our comments on the aspects of the General Rules and the Fee Rules that pertain
to high-level themes for the investment funds industry. Our responses to the four consultation questions
are set out in Appendix A.

In general, we recommend harmonizing the rules as much as possible with the other jurisdictions in Canada
that already have unclaimed properties programs in order to reduce regulatory burden for the many financial
institutions that operate across multiple jurisdictions. Second, some of the criteria used in the General Rules
to trigger unclaimed properties are too restrictive and may leave out many legitimate situations where a
property could become unclaimed. We have made relevant recommendations for these issues in our
comments.

Comments on the General Rules
Submitting report and delivery of property that is a security — Section 3.4

Paragraph 3.4(1)

We recommend that paragraph 3.4(1) of the General Rules or a related guidance clarify the respective
responsibilities of dealers and fund managers in reporting and delivering unclaimed property. For example,
for nominee accounts, the dealer should be responsible for the reporting and delivery. For client name
accounts, other arrangements or procedures may apply for the dealers and the fund managers.

11 King Street West, 4th Floor, Toronto, ON M5H 4C7 T 416 363 2150 1866 347 1961 F 416 8619937


mailto:information@fcnb.ca

The Secretary, FCNB
FCNB Consultation on Unclaimed Property
November 23, 2020

Revenu Québec’s Guide for Securities Registrants Concerning Mutual Fund Securities (Form IN-156-V)*
has been very helpful for holders to better comply with the rules since it clearly identifies the responsibilities
for mutual fund dealers, securities dealers, order execution only dealers and fund managers. Revenu
Québec has withdrawn the guide from its website for updating. For your information, we are including in
Appendix B a full copy of the 2016 guide (in French). Appendix 2 of the guide provides the table of
responsibilities for all stakeholders. We encourage the FCNB to communicate with Revenu Québec to
obtain further information regarding this guide and to the extent possible, harmonize its rules and/or
guidance to minimize regulatory burden for the industry.

Paragraphs 3.4(3) and 3.4(5)

It is not clear to the industry why different reporting and delivery processes are prescribed depending on
the fair market value of the account - less than $1,000 (paragraph 3.4(3)) or $1,000 or more (paragraph
3.4(5)). It adds unsubstantiated regulatory burden for the industry. We recommend prescribing a single
process regardless of the fair market value of the account. The preferred option for the industry is to
liguidate and deliver all accounts to the Director. Accounts should be reported to the Director and held by
the holder until such time that the Director gives the holder permission to deliver the unclaimed property.
The General Rules should also prescribe a period at which the unclaimed properties should be liquidated
before they are delivered to the Director (for example 15 days before the date of delivery). This would
protect holders from liability in case of changes in the value of the properties due to market effects.

In case the FCNB decides to keep the current format of reporting and delivery, please note that paragraph
3.4(5) does not specify in what form the property should be delivered to the Director. We reiterate that the
industry prefers to liquidate all accounts before delivery.

When Property is Unclaimed — Time Period — Section 2.3
Securities

We recommend that paragraph 2.3(1)(0) use broader triggers for securities to become unclaimed property.
The criteria set out in paragraph 2.3(1)(0)(i) may not be triggers nor do they cover all situations of unclaimed
securities. For example, in nominee accounts, dividend payments or share splits do not require any action
by the owner so they cannot be triggers for unclaimed property. Also, the owner may have securities, such
as mutual funds or shares, that do not pay dividends. The owner may also have shares that never split.
Therefore, under the current limited formulation of the rule, holders will not be able to report many inactive
accounts that could reasonably qualify for unclaimed property.

The triggers used in paragraph 3(5) of the Quebec Unclaimed Property Act? (Quebec Act) and section 4 of
the Alberta Unclaimed Personal Property and Vested Property Act (Alberta Act)® are more comprehensive
and easier to implement by the industry.

Reqistered Education Savings Plan (RESP)

We agree with the time period of three years proposed in paragraph 2.3(1)(e) for a property from a RESP
to become unclaimed. This aligns with most of the other unclaimed property rules in Canada.

There is a need for clarification as to how “subscriber” and “beneficiary” referred in paragraph 2.3(1)(e)
relate to the definitions of “owner” and “apparent owner” in the Unclaimed Property Act* (“Act”). Is the
“subscriber” the “owner” and the “beneficiary” the “apparent owner”?

We recommend that the General Rules also clarify how a property becomes unclaimed if the subscriber
does make a request for payments but the beneficiary cannot be located.

1 https://www.revenuquebec.ca/en/online-services/forms-and-publications/current-details/in-156-v/
2 http://legisquebec.gouv.qc.ca/en/pdf/cs/B-5.1.pdf Section 3, p.4

8 https://www.qp.alberta.ca/documents/Acts/U01P5.pdf

4 https://www2.gnb.ca/content/dam/gnb/Departments/ag-pg/PDF/ActsL 0is/2020/Chap-5.pdf
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Reqistered Retirement Savings Plan (RRSP)

We understand that the intended purpose of paragraph 2.3(1)(h) is for the situation where the beneficiary
cannot be located.

It is also necessary to clarify who is the “owner” in this paragraph as defined by the Act. Is it the RRSP
owner or the beneficiary designated by the owner or either?

Furthermore, where there is no automatic conversion of an RRSP to a Registered Retirement Income Fund
(RRIF) and the RRSP owner cannot be found, and there has been no receipt of information that the owner
is deceased, does another provision of the General Rules apply?

If so:

e Would it be paragraph 2.3(1)(p) “for property owed to an apparent owner, three years after the date
of the earliest unclaimed payment” or (r) “for all other property, three years”? In our understanding,
paragraph 2.3(1)(d) would not apply since the RRSP would not constitute a “a deposit held in trust
for another person”.

e If paragraph 2.3(1)(p) applies, what would be “the date of the earliest unclaimed payment™?

o If paragraph 2.3(1)(r) applies, when does the three year period begin?

Reqistered Retirement Income Fund

We agree with the time period of three years proposed in paragraph 2.3(1)(i) as it aligns with most of the
other unclaimed property rules in Canada.

Based on the wording of paragraph 2.3(1)(i) we believe a clarification is necessary. What does the
paragraph mean by “... three years after the date of payment”. As we understand, it means three years
after the date of payment for which the owner or apparent owner has not indicated a right or interest. If this
is the case, it may not be the optimal criteria for capturing unclaimed property for RRIF accounts. Many
legitimate circumstances where a RRIF account could become unclaimed will be left out. As mentioned
above, we recommend using broader criteria based on the inactivity of an account rather than specific
situations.

When obligation to deliver is not required — Section 2.4

The industry appreciates that section 2.4 tries to provide flexibility to the holders for not having to report
and deliver unclaimed properties that do not meet a specified threshold. As mentioned above, the industry
does have a preference to deliver all unclaimed properties. This is to the benefit of both the owner and the
holder. The owner has a chance to find forgotten property if it is listed on a public registry. The holder
would not have to manage ongoing obligations for a property for which the owner has not indicated a right
or interest for a significant period.

Should the FCNB still desire to include such exemptions in the General Rules, we would like to point out
that the criteria set out in paragraph 2.4(1) are confusing and difficult for holders to code into their systems.
Holders may also be unlikely to use the exemption given its complexity. We recommend using a single
amount under which the holder is not obligated to report and deliver. This amount should be a function of
its materiality or significance to owners. The Alberta Act establishes this amount at less than $250°. For
purposes of harmonization and regulatory burden reduction for the industry, we recommend using the same
amount as the Alberta Act.

Effective date — Section 6.2

We recommend that the first remittance date should be no earlier than one full calendar year after the
effective date of the General rules and the Fee Rules.

5 https://www.qp.alberta.ca/documents/Acts/U01P5.pdf Subsection 3(4)(b)(i) p.9
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General Comments
Residency of Owner or Beneficiary

We recommend that the General Rules clarify how the place of residency of the owner or beneficiary affect
the application of the rules. For your information, the unclaimed property regimes for both Alberta® and
Quebec” have provided explicit information in this regard.

Types of accounts not mentioned in the General Rules

The General Rules do not cover Tax Free Savings Accounts (TFSA) and Registered Disability Savings
Plans (RDSP). These accounts are also sources of unclaimed property. We recommend that the General
Rules make explicit mentions regarding TFSAs and RDSPs. We also recommend that the General Rules
ensure that no other eligible accounts are left out. Alternatively, the General Rules should adopt generic
language as used in Section 3(5) of the Quebec Act that would cover all eligible accounts.

Comments on Fee Rules

The industry is concerned with the significant fees in section 5.1 as recoverable expenses. These costs
will come in addition to the significant costs incurred by the industry to comply with these new unclaimed
property rules such as systems upgrades, training of staff and updates to internal procedures and
documents.

The Quebec Act provides no such fee recoveries for its investigations and inquiries®. The Alberta Act °
allows for cost recovery only for specific situations of non-compliance by a holder. We recommend that
the recoverable expenses mentioned in section 5.1 be removed from the Fee Rules, or at most be limited
to situations of non-compliance by a holder.

*kkk k%

IFIC appreciates this opportunity to provide the FCNB with our comments on this important initiative. Please
feel free to contact me by email at krassekh@ific.ca or by phone at 514-985-7025. | would be pleased to
provide further information or answer any questions you may have.

Yours sincerely,

THE INVESTMENT FUNDS INSTITUTE OF CANADA

By: Kia Rassekh
Regional Director, Quebec

Enclosures:
Appendix A — Response to consultation questions

Appendix B — Revenu Québec’s 2016 Guide for Securities Registrants Concerning Mutual Fund
Securities (Form IN-156-V)

6 https://www.qp.alberta.ca/documents/Acts/U01P5.pdf Subsection 7(1)(a) p14

7 http://legisquebec.gouv.qc.ca/en/pdf/cs/B-5.1.pdf Section 3, p.4

8 http:/llegisquebec.gouv.qc.calen/pdf/cs/B-5.1.pdf Chapter V, p.10, Sections 32 to 42
9 https://www.qp.alberta.ca/documents/Acts/U01P5.pdf Subsection 55(8)
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Appendix A: Responses to Consultation Questions

Question 1. We propose an exemption for holders of a small amount of unclaimed property from the
requirement to submit a report and deliver the unclaimed property to the Director. In UP-001 Unclaimed
Property — General, section 2.4 we set the amounts. Do you agree that these are the appropriate levels for
holders of small balances?

Answer: Please see our comments above on “When obligation to deliver is not required”.

Question 2. This program will provide holders with a means to reduce the liability of holding property that
belongs to others and reduce the record keeping burden of holding this property. In UP-001 Unclaimed
Property — General, section 2.1(1)(e) we have suggested a minimum fair market value of one dollar. Do
you agree that this is the appropriate minimum amount? If not, please provide your comments and your
recommendation on a minimum property value.

Answer: As we have indicated above, the industry prefers to liquidate and deliver all unclaimed property to
the Director. Even though they might be rare cases, excluding properties with a fair market value of less
than one dollar, will force holders to perpetually hold such accounts and not allow them to deliver these
unclaimed accounts to the Director. We suggest removing this exclusion from the General Rules or making
it optional.

Question 3. We propose to exclude certain holders from the application of the Act. In UP-001 Unclaimed
Property — General, section 2.1(2) we exclude any holder where the obligation to deliver the property is
required by another Act. Do you have any material concerns with the scope of this exemption? Please
explain.

Answer: We agree with the proposals to exclude certain holders from the application of the Act since some
may be covered by federal or other provincial jurisdictions in Canada.

Question 4. We propose time periods under which property is presumed to be unclaimed. In UP-001
Unclaimed Property — General, section 2.3(1)(d) we establish requirements for trust accounts held by a
licensed funeral provider. Do you agree that the proposed time periods are appropriate? Please explain.

Answer: No comment since it does not apply to our industry.
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Appendix B: Revenu Québec’s 2016 Guide for Securities Registrants Concerning Mutual Fund
Securities (Form IN-156-V)

Revenu Québec’s 2016 Guide for Securities Registrants Concerning Mutual Fund Securities follows this
page.
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